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Fast Facts

The definition of “property damage” in a commercial general
liability (CGL) policy does not require damage to someone else’s
work or property.

If the damage caused by a construction defect was not expected
or intended by the insured, then the accidental conduct—
an occurrence—is covered under a CGL policy.

Coverage for construction defect claims should be decided by
specific work-related exclusions in the CGL policy.
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Strategies to Maximize Insurance Coverage (From the Policyholder’s Perspective)

By J. James Cooper

Introduction

Insurance companies have dealt the construction industry a
significant blow. While insurance premiums steadily climb for
building contractors and their subcontractors, insurance compa-
nies doggedly urge courts across the nation to restrict coverage
under commercial general liability (CGL) policies for construction-
related accidents. Despite the fact that the standard CGL policy
form specifically anticipates the accidental “occurrence” of dam-
age caused by faulty workmanship and then narrows the scope
of this insurance coverage with construction-specific policy ex-
clusions, insurance carriers continue to argue that construction

defects do not give rise to an occurrence. And, notwithstanding
the broad definition of “property damage” in most CGL policies
covering “physical injury to tangible property,” insurers continue
to argue that the “physical injury” needs to be inflicted on some-
thing other than the insured’s own work or product.

Sadly, some courts have agreed. This article addresses—from
the policyholder’s perspective—the arguments for and against
coverage in construction defect cases and discusses how courts
from across the country have ruled on these significant insurance
coverage issues.



Why Coverage Exists for
Construction-Related Defects

The Policy Definitions of “Occurrence” and “Property
Damage” Include the Type of Damage Caused by
Inadvertent Construction Defects or Faulty VWWorkmanship

The insuring agreement in a standard CGL insurance policy
states, in relevant part:

a. We will pay those sums that the Insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies....

b. This insurance applies to “bodily injury” and “property dam-
age” only if:

(1) the “bodily injury” or “property damage” is caused by
an “occurrence” that takes place in the “coverage terri-
tory”; and

(2) the “bodily injury” or “property damage” occurs during
the policy period.

The policy will typically define “occurrence” as “an accident, in-
cluding the continuous or repeated exposure to substantially the
same general harmful conditions.” “Property damage” is defined
as “physical injury to tangible property, including all resulting
loss of use of that property” and “loss of use of tangible property
that is not physically injured.”

The definition of occurrence is not limited to particular types
of risks or damages; all that is required is that the property dam-
age be caused by an accident. In Texas, an event is accidental
within the meaning of the policy coverage if it is “an effect that
cannot be reasonably anticipated from the use of [the means that
produced it], an effect which the actor did not intend to produce
and which he cannot be charged with the design of producing.”
This standard is accepted in other states as well.?

The determination of whether damages are accidental, and
thus an occurrence, is made from the standpoint of the insured.?
If the insured did not expect or intend the property damage caused
by the insured’s construction work, then there should be an ac-
cident, and thus an occurrence, under the CGL policy. Nonethe-
less, some insurers routinely argue that claims for damages from
defective workmanship are per se outside of the policy definition
of occurrence and, unfortunately, some courts have agreed.®* How-
ever, according to a survey conducted by the International Risk
Management Institute during the summer of 2007, a majority of
states—21 to 15 at the time—are considered “pro-insured” on the
issue of whether defective work can result in an occurrence’
Some courts inaccurately report the opposite trend.

One important case that stands out for its detailed analysis of
the issues involved in this controversy—and has also been cited
with approval by the supreme courts of Florida,” Tennessee,® and
Texas’—is Lennar Corp v Great American Ins Co."° Lennar, the
insured, built many homes in the Houston area in the 1990s with
defectively designed synthetic stucco (commonly known as EIFS),
which trapped water behind the stucco, inevitably leading to
wood rot, mold, and related problems. At the time of the product
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installation, Lennar possessed no knowledge of the product’s de-
fective nature. Lennar ultimately sought indemnification under
its general liability policies for the costs it incurred to repair the
water damage and remove and replace the defective EIFS from
all the homes, as well as overhead, inspection, and personnel
costs incurred in addressing the homeowners’ claims. When the
insurance carriers refused to pay, Lennar sought a declaratory
judgment that the carriers owed a duty to indemnify Lennar, had
violated the Texas Insurance Code, and had breached the insur-
ance policy contracts. The trial court granted the insurance car-
riers’ cross-motions for summary judgment finding no coverage
for Lennar’s damages. Lennar appealed to the intermediate ap-
pellate court.

After first holding that defective construction constitutes an
occurrence,' the court initially agreed with Lennar that many of
the homeowners had suffered property damage to their homes
that was covered under Lennar’s CGL policies. Significantly, the
court did not adopt the insurers’ contention that property dam-
age must occur to something other than the insured’s work, i.e.,
the homes, to have a covered loss. Instead, the court classified
Lennar’s damages into three categories: (1) costs to repair water
damage to the homes, including wood rot, damage to substrate,
sheathing, framing, insulation, sheetrock, wallpaper, paint, car-
pet, carpet padding, wooden trim and baseboards, mold dam-
age, and termite infestation; (2) costs to remove and replace the
defective EIFS solely as a preventative measure; and (3) overhead,
inspection, and personnel costs incurred as a result of the home-
owners’ claims.”* The court then examined whether each cate-
gory met the definition of property damage for which the carri-
ers owed a duty to indemnify Lennar.

The first category of damages easily met the definition of prop-
erty damages and was recoverable under the general liability pol-
icies.”® The court also allowed the policyholder to recover the
cost to remove the defective EIFS to determine the scope of the
water damage, and to access and repair that damage.** The sec-
ond and third categories of damages were not recoverable under
Lennar’s CGL policies. The court held that replacing the defec-
tive EIFS purely as a preventive measure did not constitute prop-
erty damage. Since the EIFS did not change from a satisfactory
state into an unsatisfactory state or otherwise become physically
altered by any actions of Lennar or its subcontractors, the de-
fective EIFS itself did not constitute property damage.® Therefore,
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removing the defective product solely “as a good business deci-
sion” did not create a covered loss. Finally, the court found that
Lennar’s overhead, inspection, and personnel costs were not
covered by the insuring agreement which, according to the court,
requires the insured to become “legally obligated to pay” the
claimant’s damages.®

In another EIFS case, a Missouri federal judge also found cov-
erage for allegations of defective workmanship against a builder;
the claims satisfied both the property damage and occurrence
requirements under the insured’s CGL policy. In Amerisure Mu-
tual Ins Co v Paric Corp, et al,” the insured entered into contracts
to build three hotels in Missouri. When defects surfaced after the
construction, the insured was sued for breach of contract, breach
of express warranty, breach of implied warranty, and negligence.
The claims generally asserted that the insured was under an ob-
ligation to build the hotels with due care, in a workmanlike man-
ner, and in accordance with acceptable building codes, plans,
and specifications.”®

The court initially turned to the occurrence question. Inter-
preting Missouri law, the court observed that it must determine
whether the allegations as a whole, and not simply the names of
the causes of action or the character of the behavior, revealed an
unexpected or undesigned event that the insured did not in-
tend.” Looking to the alleged facts in the case, the court ruled in
favor of coverage. Given the hidden nature of the defects in the
EIFS and the windows, in addition to the fact that the hotel owner
and not the insured chose the EIFS and the windows, the court
ruled that the insured did not intend, expect, or desire that the
EIFS or the windows would leak, thus damaging the hotels. The
underlying actions alleged the possibility of an accident, and thus
an occurrence.

The court then addressed property damage. In the underly-
ing actions, the owners alleged that water leaking through the
defective and poorly installed EIFS and windows caused dam-
age to the EIFS, windows, sheathing, insulation, structural mem-
bers, interior wall finishes, floors, and carpeting. Predictably,
the insurer argued that damage to the different parts of the ho-
tel were all part of the insured’s product, and thus no physical
damage to anything but the insured’s product (i.e., no property
damage).?® The court re-
jected this contention. The

court admirably rebuffed
the insurer’s attempt to con-
fuse the “your work” exclu-
sion with the definition of
property damage: “the Court
needs to address whether
coverage exists before ad-
dressing any exclusions,
and plaintiff [insured] has
repeatedly stated that it is
not relying on any exclu-
sion.”* Even if the court
had accepted the insurer'’s
coverage position, the court

found allegations of physical injury both to the insured’s product
and “other property.” The court noted that damage was alleged
to have occurred to the EIFS and the windows, not to mention
other interior aspects of the hotels. The owners allegedly selected
and purchased the windows and the EIFS, thus making them the
owner’s property.*

Another case worth noting is the Wisconsin Supreme Court’s
decision in American Family Mutual Ins Co v American Girl,
Inc.® In American Family, the Court held that the inadvertent
faulty workmanship of a subcontractor can give rise to an occur-
rence within the meaning of a CGL policy. A general contractor
constructed a warehouse for the owner, relying in part on faulty
site-preparation advice from a soil engineering subcontractor. Af-
ter completion, the foundation began to sink because of exces-
sive settlement of the soil, and the structure began to buckle and
crack. The owner sued the general contractor for breach of war-
ranty and consequential damages, and the contractor’s insurance
carrier filed a declaratory judgment seeking a determination of
no coverage for the claim. The trial court found coverage under
some of the policies, but the appellate court reversed, finding no
coverage. The general contractor appealed to the Wisconsin Su-
preme Court.

Wisconsin’s highest court first concluded that the damage to
the warehouse was “accidental,” as “neither the cause nor the
harm was intended, anticipated, or expected.” The Court then
rejected the carrier’s argument that the damage cannot be an
occurrence because CGL policies do not cover breach of con-
tract/breach of warranty claims arising out of the insured’s de-
fective work or product. The Court supported its conclusion
with the following:

[TThere is nothing in the basic coverage language of the CGL
policy to support any definitive tort/contract line of demarcation
for purposes of determining whether a loss is covered by the
CGLs initial grant of coverage. “Occurrence” is not defined by
reference to the legal category of the claim. The term “tort” does
not appear in the CGL policy.”

The Court further explained that while CGL policies generally do
not cover contract claims, it is because the business risk exclu-
sion provisions narrow the scope of coverage, not because “a loss
actionable in contract can never be the result of an ‘occurrence’

within the meaning of the CGLs initial grant of coverage.”?



The Insurer's View of the Policy Language is Inconsistent with
Amendments fo the Policy and Renders Parts of it Meaningless

The exclusions in a standard CGL policy exclude from cov-
erage certain losses that are viewed as “business risks.” The
principal business risk exclusion is the “your work” exclusion,
which provides:

This insurance does not apply to:... “Property damage” to “your
work” arising out of it or any part of it and included in the
“products-completed operations hazard.”

This exclusion does not apply if the damaged work or the work
out of which the damage arises was performed on your behalf by
a subcontractor.

In general, the “your work” exclusion places the burden on the
builder, rather than on the builder’s insurer, to cover the cost of
repairing the builder’s work if the work does not cause bodily
injury or damage to other property.

But there is a significant exception to the “your work” exclu-
sion. The exclusion does not apply—and the CGL policy pro-
vides coverage—if the damaged work or the work out of which
the damage arises was performed on bebalf of the builder by a
subcontractor. The rationale for coverage of claims arising from
a subcontractor’s work is that the subcontractor’s performance is
not within the builder’s effective control and hence presents an
insurable risk rather than a business risk.?”

As the Lennar court observed, it is important to understand
the evolution of the subcontractor exception to the “your work”
exclusion to appreciate why the occurrence and property dam-
age requirements can encompass damage to the insured’s own
work.? Before 1986, most CGL policies excluded property dam-
age to the builder’s work (i.e., the house), whether the damage
was caused by work done by the builder or by a subcontractor. In
response to builder demand, in 1976 insurers began to offer an
endorsement, known as the broad form property damage (BFPD)
endorsement, which provided coverage for damage to the build-
er’s work caused by a subcontractor.?” In 1986, the insurance in-
dustry incorporated this aspect of the BFPD endorsement directly
into the standard CGL policy by inserting the subcontractor ex-
ception into the “your work” exclusion.*

By trying to rewrite the policy’s occurrence and property dam-
age requirements, insurers attempt to effectively delete the sub-
contractor exception from the policy’s “your work” exclusion. If
faulty workmanship on a home (i.e., the homebuilder’s “work”)
could never constitute property damage caused by an occurrence,
then the “your work” exclusion in the CGL policy would be ren-
dered meaningless—in violation of the bedrock principle that in-
surance policies are to be construed to give effect to all their pro-
visions so that none will be rendered meaningless.*!

In other words, the term “occurrence” may not be inter-
preted so broadly as to obviate the need for one or more of the
policy’s exclusions.** But that is exactly what certain insurers
would do. There would be no need for the “your work” exclu-
sion, because any defective work claims for property damage to
the house itself, to which the exclusion would apply, would not
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survive the policy’s occurrence requirement. In this way, the
insurers would also eliminate the coverage for defective work-
manship that they added through the subcontractor exception
to the “your work” exclusion.?*

Importantly, because some courts have found coverage for
construction defect claims based primarily on the existence of
the subcontractor exception, the insurance industry has crafted
two endorsements that remove the subcontractor exception to
the “your work” exclusion. Forms CG 22 94 and CG 22 95 com-
pletely remove the subcontractor exception. The removal of the
subcontractor exception conceivably leaves policyholders with-
out coverage for most construction defect claims.®

That the insurance industry felt the need to craft these endorse-
ments suggests that it believed this coverage had been provided
under the industry’s standard CGL form.*® Moreover, these new
endorsements run contrary to the insurance industry’s arguments
that defective work is not an occurrence or does not give rise to
property damage as defined in the standard CGL policy.*” If the
standard CGL policy did not provide coverage for these types of
claims, there would have been no need for the industry to craft
these endorsements eliminating the subcontractor exception.

In any event, endorsements CG 22 94 and CG 22 95 repre-
sent a dramatic shift in the industry’s position because, in the
past, using the subcontractor exception, the industry had made
a purposeful decision to include coverage for general contrac-
tors for the defective workmanship of their subcontractors that
caused damage to the project.”® Without the subcontractor ex-
ception, the construction industry likely will have a more dif-
ficult challenge in overcoming the “your work” exclusion in the
standard CGL form.

How Michigan Courts Have Addressed
Coverage for Construction Defect Claims

The Court of Appeals decision in Groom v Home-Owners Ins
Co¥ is the latest word on this issue in Michigan. In Groom, the
court engaged in a thoughtful discussion of both sides of the
argument, concluding that—if it were writing on a clean slate—it
would hold in favor of the policyholder on the occurrence ques-
tion.”* However, the court felt bound by prior precedent® and
ruled instead that defective workmanship by itself does not con-
stitute an occurrence under a CGL policy.* The Michigan Supreme
Court has not yet addressed this issue.
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Construction-Specific Exclusions

As previously discussed, coverage for construction defect claims,
in most cases, should be decided by work/product-specific ex-
clusions in the CGL policy. The following are the most commonly
litigated exclusions in construction defect cases.

“Business Risk” Exclusions j(5) and i(6):
“Real Property Being Worked On”
and “Faulty Workmanship”

Insurance coverage lawyers commonly refer to the j(5) and
j(6) exclusions as the “business risk exclusions.” Exclusion j(5)
excludes coverage for property damage to that particular part of
real property on which you or any contractors or subcontractors
working directly or indirectly on your behalf are performing op-
erations, if the property damage arises out of those operations.
Exclusion j(6) excludes coverage for “that particular part of prop-
erty that must be restored, repaired or replaced because ‘your
work” was incorrectly performed on it.” “Your work” includes
work performed by or on behalf of the insured.

The j(5) exclusion excludes only those damages arising from
ongoing operations pursuant to the phrase “are performing op-
erations” in the exclusion. For example, if a policyholder is still
working on a job site when property damage results from an oc-
currence, those damages are at greater risk of falling within the
j(5) exclusion. However, if those damages arise after the policy-
holder has completed its operations, then the j(5) exclusion does
not apply because the policyholder is no longer “performing op-
erations.” By its own terms, any damage occurring after comple-
tion or occupancy would not fall within the scope of the exclusion.
Likewise, some courts have held that damages to non-real prop-
erty would fall outside of the exclusion.” And since the purpose of
the exclusion is to negate coverage only for “that particular part”
of the real property on which work is being performed by or on
behalf of the insured, the exclusion should not apply to damage
to adjacent property or to property on which the insured was not
working.* Thus, despite the exclusion, coverage should exist for
the repair, replacement, or restoration of otherwise non-defective
work that is damaged as a result of defective construction.

Exclusion j(6), the “faulty workmanship” exclusion, excludes
coverage for “[tJhat particular part of any property that must be
restored, repaired or replaced because ‘your work’ was incor-
rectly performed on it.” Unlike exclusion j(5), the exclusion is not
limited to “real property” and thus, in that sense, is broader than
j(5). However, there are also exceptions to exclusion j(6). Exclu-
sion j(6) “does not apply to ‘property damage’ included in the
‘products-completed operations hazard.’” Standard CGL policies
define the products-completed operations hazard to include all
property damage arising out of the insured’s work, except “work
that has not been completed or abandoned.” Thus, like j(5), ex-
clusion j(6) applies only to work that has not been completed or
abandoned.* Even if the damages at issue occur during the course
of construction, the exclusion should not apply if the defective

work causes damage to otherwise non-defective work. The dam-
aged property must also have had faulty work performed on it.
As with exclusion j(5), however, some courts have read the “that
particular part” language broadly, concluding that it equates with
the insured’s contractual undertaking.*’

In Grinnell Mutual Reinsurance Co v Lynne,*® the North Dakota
Supreme Court held that the business risk exclusions precluded
coverage for damage indirectly resulting from faulty workman-
ship. A contractor agreed to construct a new foundation for a
house, a process requiring the contractor to temporarily lift the
house from its foundation. During the process of raising the house,
the house slipped off the support jacks and fell three feet into the
basement. Damage resulted to the house and to basement walls,
which were currently being worked on by a subcontractor. The
subcontractor brought an action against the owner and the con-
tractor for work performed on the basement, partly for efforts
unrelated to the house falling and the remainder for extra work
to accommodate a different house purchased by the owner. The
owner filed a cross claim, seeking to recover for damages to his
house and for costs incurred in the removal and replacement of
the house. The contractor filed a claim against his CGL policy,
and the insurance carrier sought declaratory relief. The district
court held that the insurance carrier had no duty to defend or
indemnify; the contractor appealed.

The insurance carrier argued that the business risk exclu-
sions—exclusions (j)(5) and (j)(6)—apply to preclude coverage
of the contractor’s claims. After analysis of the (j))(5)and (jH(6)
exclusions and the district court’s treatment of the same, the
Court stated:

The language of the policy indicates “[t]hat particular part of
real property” on which [contractor] was working is subject to
the exclusion. The particular part of real property on which [con-
tractor] was working was the house. Thus, damage to the house
resulting from [contractor’s] work will not be covered by the
policy due to the exclusions in the policy.* (Emphasis added.)

Numerous attempts were made by the contractor to persuade
the Court that the business risk exclusions did not apply. The
contractor argued that (1) the policy provisions excluding cover-
age were ambiguous and must be construed against the insurer;
(2) the damage to the house did not “arise out of” the contractor’s
work, but rather was caused by the intervening act of high winds;
(3) the exclusion should not apply to the house because it was



During the process of raising the house,
the house slipped off the support jacks
and fell three feet into the basement. ...

... T'he subcontractor responsible for the
disposal work began to dump the debris
on the private property.

not “real property,” as the “particular part” of real property the
contractor was working on was the foundation, not the house;
(4) the house was personal property rather than real property be-
cause it was not attached to the foundation at the time of damage;
and (5) the policy should cover the subcontractor’s claim, reason-
ing that the claims brought by the subcontractor were unrelated
to the house falling. All of the arguments failed. The Court noted
that the claims brought by the owner and subcontractor were
part of the contractual obligations the contractor owed to the par-
ties, and erroneously held that “a policy’s business risk exclu-
sions...do not provide coverage for breach of contract.”

The court in Grinnell also took a much more expansive view
of “that particular part,” deciding that all damages caused by the
falling of the house were uninsurable, even though damage oc-
curred to the work of a subcontractor that was unrelated to the
contractor’s work. This decision has blurred the boundary be-
tween business risks that are not insurable and insurable risks,
and the Grinnell court has extended the j(5) exclusion beyond its
intended application.

In Standard Construction Co, Inc v Maryland Casualty Co,”
the Sixth Circuit, applying Tennessee law, held the (j)(5) exclu-
sion does not prohibit coverage for physical injury to tangible
property that is not the insured’s work. As part of its contract, a
paving contractor was required to remove debris from the con-
struction area and dispose of it elsewhere. After obtaining writ-
ten permission from six property owners and the daughter of a
seventh property owner in the owner’s name, the subcontractor
responsible for the disposal work began to dump the debris on
the private property. The property owner whose daughter had
given permission filed suit, asserting claims for trespass and dam-
age to the property. After settling the suit, the contractor sought
a declaratory action that the insurers breached their duties to
defend and indemnify. The trial court awarded the contractor de-
fense and settlement costs; the insurers appcaled.

The insurers argued that there was no coverage under the poli-
cies because the dumping was intentional. The court held that the
dumping was an occurrence because “while the dumping was in-
tentional, the fact that it was done without permission, thus mak-
ing it wrongful, was not intended by the insured.” The court also
explained that the j(5) exclusion was not applicable. The real prop-
erty on which the debris was dumped was not the insured’s
“work,” nor was the property “physically damaged” by having the
construction debris from the road-widening project dumped on it.
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“Your Work"—Exclusion L

Exclusion L is often known as the “your work” exclusion. In-
surance coverage lawyers hotly debate this exclusion, as it is per-
haps the most important exclusion for purposes of determining
coverage. This exclusion eliminates coverage for:

“Property Damage” to “Your Work” arising out of it or any part
of it and included in the “products-completed operations hazard.”

This exclusion does not apply if the damaged work or the work
out of which the damage arises was performed on your behalf by
a subcontractor.

This exclusion denies coverage for property damage to “your
work,” a term that is defined in relevant part as:

e Work or operations performed by you or on your be-
half; and

e Materials, parts, or equipment furnished in connection
with such work or operations.

The importance of the “your work” exclusion lies in the ex-
ception for coverage for defective work of subcontractors. When
properly applied, the subcontractor exception provides signifi-
cant coverage for insured contractors.

In American Family, discussed previously, after concluding
that the property damage to the warehouse was an occurrence
within the meaning of the CGL policy, the Court further deter-
mined that the business risk exclusions do not eliminate cover-
age. The carrier argued that damage to the general contractor’s
work should not be covered pursuant to the “your work” exclu-
sion. After a thorough review of the revisions to the CGL policy
and interpretative caselaw, the Court rejected this argument, find-
ing that the “your work” exclusion in the 1986 revisions “specifi-
cally restores coverage when the property damage arises out
of work performed by a subcontractor.” Because the damage to
the warehouse was caused by the subcontractor’s negligent soil
engineering work, the subcontractor exception to the business
risk exclusion applied, resulting in coverage that otherwise would
have been excluded.

The importance of the “your work”
exclusion lies in the exception

for coverage for defective
work of subcontractors.
When properly applied,
the subcontractor
exception provides
significant coverage
for insured
contractors.
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Conclusion

The majority of courts around the country have concluded that
construction defect claims are covered under the insuring clause
of a CGL policy (i.e., constitute an “occurrence” and “property
damage”). The national trend is also favorable to policyholders.
However, the key to maximizing insurance coverage in this area is
vigilance both at the time the policy is procured and also during
the claims submission process. Policyholders, and their brokers,
should pay close attention to the exclusions that are added by
insurers—by way of endorsement—to the standard CGL policy
form, and reject any endorsements that significantly impair recov-
ery for work-related damage. Additionally, policyholders should
carefully review an insurer’s reservation of rights or denial letter
and, with the assistance of coverage counsel, challenge unfounded
conclusions and inaccurate statements about the law. Most courts
will presume that policyholders read their policies when they get
them—don’t miss a good opportunity to maximize your coverage
by waiting to read your policy until after a loss arises.

For the latest cases state-by-state, please visit bttp://wwuw.
gardere.com/Attorneys/Attorney_Bio/?id=631. &
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